MINUTES

INDIAN LAKE BOROUGH PLANNING COMMISSION

OCTOBER 22, 2007

The regularly scheduled meeting of the Indian Lake Borough Planning Commission was held on October 22, 2007 at 6:00 P.M. at the Indian Lake Borough Building.

THOSE PRESENT:



THOSE ABSENT:
Robert Weitzel, Chairman
Robert Vogel
John Walters 
Charles Fox

Joseph Bucks

Theresa L. Weyant, Borough Manager
Visitors – Ronald Sieling, Richard Stern, Terry St. Clair, and Michael Miscoe.

The meeting was called to order at 6:00 P.M. by Robert Weitzel, Chairman.
ORDER OF BUSINESS

Vogel stated that he would like to make some corrections to the August 27, 2007 minutes.  On Page 1, the minutes reflect the following:  Bob Weitzel and I sent a letter to Attorney Rullo on August 24th asking about the affect of not having legal counsel.  Attorney Rullo’s reply was that he has the authority to provide legal counsel as long as we within the scope of the Commission act responsible to defend actions and he would represent the Commission or the Borough would have someone represent the Commission.”  That should be changed to read:  Mr. Rullo’s reply to me on August 24th  says Mr. Vogel your request has been passed on to Council for direction, I do not have authority to make the decision to engage counsel until otherwise directed.  Will respond to any legal questions.  Also on Page 1, the reference to Ordinance No. 99 should be changed to Ordinance No. 144.

2.
Old Business:  
A.
St. Clair Resort Development – Mr. St. Clair stated that he made a slight revision to the map that was presented to the commission at the October 8th meeting.  The change that was made was that he had Randy Musser, from Musser Engineering; outline the outside boundary of the proposed common open space area in yellow for each building.  Also, the proposed new entrance road to Kickapoo Court and Pow Wow Court will be constructed to allow the school bus to go back South Peninsula and use this as a turn around spot.
Robert Vogel questioned what was the purpose for this meeting?

Joe Bucks stated that he believes that the commission is to provide comments to Borough Council on the proposed revisions to the Residential Cluster Subdivision for the Kickapoo Lakeside Townhouses.

Robert Vogel questioned how he expected to do that in light of the Stay Order that has been issued by Judge Klementik?

Joe Bucks questioned if the Stay Order directly pertains to approval of a map?

Robert Vogel stated that the Stay Order pertains to everything concerning Ordinance No. 144.

Terry St. Clair noted that the Subdivision Plans for the Kickapoo Lakeside Townhouses were approved under Ordinance No. 99.


Michael Miscoe - Since Ordinance No. 144 has been stayed, the commission would have to review this under the provisions of Ordinance No. 99.


Robert Vogel - Ordinance No. 99 says that there can be no development of condos in the C-R District.  How can you go back to Ordinance No. 144 and say that you are now going to work under Ordinance No. 99 when Ordinance No. 99 did not permit it in the first place?

Michael Miscoe - You have to read the Municipal Planning Code.  When you look at Article 5 in Chapter 30, related to subdivision planning you are not required to conform to the requirements of the sections within that zone.  You can deviate from those sections.


Terry St. Clair stated that on May 8th of 2006, the Planning Commission approved the development for these townhouses.


Robert Vogel stated that he begs to differ.  The Planning Commission did not approve anything.  There was no formal vote taken at the May 8th meeting that is shown in the minutes.  The Planning Commission did vote and approve the re-zoning of the 3 ¾ acre lakefront lots.  

Robert Vogel again asked how the commission can approve anything under Ordinance No. 144 when Ordinance No. 144 is under a stay order by Judge Klementik?

Joe Bucks – Our job is not to actually approve anything but to send comments to Borough Council.


Robert Vogel – If we do send comments, we are violating a court order.


Michael Miscoe – The Court Order dealt with the issuance of permits.  This is not an issuance of a permit.


Robert Vogel – We asked for legal counsel way back when.


Michael Miscoe – If you wanted Attorney Rullo at your meeting tonight, all you had to do was ask.  Attorney Rullo’s response to you, which you read into the minutes, was that he did not have the authority to engage other counsel however, he is more than willing to serve and appear at your meetings if you request that he be here.  If you had requested that he be here, he or another member of his law firm would have been here.


Robert Vogel – That was not my understanding, so I did get legal counsel.


John Walters – Who did you get legal counsel from?  Who approved it?


Robert Vogel – I got legal counsel on my own.  I don’t have to have you approve it if I want legal counsel.


Mr. Vogel informed the Commission that he sought his own legal counsel relative to the Indian Lake Planning Commission’s position on the St. Clair Resort Development’s revised application dated October 18, 2007 at 4:00 P.M.  The legal advise which Mr. Vogel was given by his attorney was as follows - “Per the order of the Court of Common Pleas of Somerset County, by Judge Klementik at No. 681 Civil 2007  all land development pursuant to Indian Lake Borough Ordinance No. 144 and all official action there under including but not limited to the placement and use of boat docks is hereby stayed until such time as the appeal to the Zoning Hearing Board is no longer pending.  Any official action of the Planning Commission to approve or deny the plans submitted on the St. Clair Development which may only be requested under Ordinance No. 144 will constitute a direct violation of the court order referred to above.  If the commission takes any action on same, a petition to hold the commission in contempt of court will be filed by the protestants.”  Gaitens, Tucceri & Nicholas, P.C. Attorneys at Law.

Terry St. Clair – The only thing that was stayed was the issuance of building permits and the boat docks.

Michael Miscoe – It accurately reflects that the commission can not take any action under Ordinance No. 144.  However, the effect of a stay can not eliminate zoning in a Borough.  To the extent that Ordinance No. 144 has been stayed it reverts back to Ordinance No. 99.  So whatever actions are taken will have to be taken under Ordinance No. 99 at this point in time unless Mr. St. Clair is willing to withdrawal his plans at this point and wait and resubmit them under Ordinance No. 144.  The Commission has the authority under Ordinance No. 99 to actually approve a subdivision plan which you don’t have under Ordinance No. 144.  The Commission can consider these plans under Ordinance No. 99 which remains in effect and the Borough is granting building permits under Ordinance No. 99.    
Michael Miscoe - Under Ordinance No. 99 the commission has two things to decide.  First, does this plan involve subdivision to the extent that Article 12 of Ordinance No. 99 is even invoked.  That brings up a tricky question, because subdivision is not occurring here at this point, this is a plan for construction.  The plan involves a phased implementation where only 1 building is going to be constructed at a time.  In which case, there is a legitimate question as to whether Article 12 of Ordinance No. 99 even applies.  If the commission decides that it does, than the commission has to evaluate whether under the subdivision provision of the ordinance whether this plan is keeping within the development goals of the Borough.  The Planning Commission is permitted to deviate from the zoning requirements in a zone because planning is not permitting.  Planning is planning.
Michael Miscoe – If the commission decides that more than 2 acres is not being subdivided  given the phased implementation of the construction, than Article 12 does not apply.

Robert Vogel – Under Ordinance No. 99, Article 8, C-R Commercial Recreational under the permitted uses of which there are fourteen (14), there are no permitted uses for condo’s.

Michael Miscoe – There are fifteen (15).  You forgot the accessory uses customarily incidental to any of the above uses and not detrimental to the adjacent residential neighborhoods.  
Michael Miscoe – The commission is not deciding whether these buildings should be granted a permit or not, you are deciding whether this plan is in keeping with the development goals of the Borough.

Robert Vogel – Ordinance No. 144 has been stayed.  Article 8 of Ordinance No. 99 condominiums are not a permitted use.  Legal counsel says that - Per the order of the Court of Common Pleas of Somerset County, by Judge Klementik at No. 681 Civil 2007 all land development pursuant to Indian Lake Borough Ordinance No. 144 and all official action there under. 
Michael Miscoe – With Ordinance No. 144 off the table, zoning, planning and the Zoning Hearing Board do not cease to function in the Borough.  They continue to function under the existing Ordinance at the time, until the issue with Ordinance No. 144 is resolved.  

Robert Vogel – If you revert back to Ordinance No. 99 than it is not a permitted use.  

Michael Miscoe – The Planning Commission must make a determination under the residential planning provisions of the  Municipalities Planning Code whether this plan is consistent with the development goals of the Borough.
Robert Vogel – Any official action of the Planning Commission to approve or deny the plans submitted on the St. Clair Development which may only be requested under Ordinance No. 144 will constitute a direct violation of the court order referred to above.  If the commission takes any action on same, a petition to hold the commission in contempt of court will be filed by the protestants.

Michael Miscoe – The Planning Commission can approve a plan that does not conform to the current zoning ordinance.  That does not give someone the right to build anything they still need to submit building permit applications.  If a permit application is submitted that does not conform to the current zoning ordinance, that permit will be denied, and then they can appeal to the Zoning Hearing Board, who has the exclusive authority to adjudicate whether a variance is appropriate or it isn’t.
Robert Vogel – If the Planning Commission votes to approve these recommendations, than they will file an action in the way of a contempt of court citation.  I would agree that the commission take no formal action and each member can send their individual comments to Borough Council.

Michael Miscoe – The Planning Commission functions as an advisory body.

Robert Vogel stated that his position is that this matter be tabled until Ordinance No. 144 is adjudicated, than the commission can proceed.


Charles Fox is recommending that the Planning Commission request Attorney Rullo to attend our next meeting and get his opinion on this issue so that we all know where we stand.


Walters made a motion to request that Borough Council authorize Attorney Rullo to attend the Planning Commission’s next regular meeting.  Vogel seconded the motion.  All ayes, motion carried.
3.
New Business:  None.

With no further business to discuss, Vogel moved and Bucks seconded to adjourn the meeting at 6:47 P.M.  All ayes, motion carried.

The next regularly scheduled meeting of the Indian Lake Borough Planning Commission will be held on November 12, 2007 at 6:00 P.M. at the Indian Lake Borough Building.

Respectfully submitted,

Theresa L. Weyant

Borough Manager
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